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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Reg. No. 2,207,535 issued on 12/1/98
and Reg. No. 3,598,502 issued on 3/31/99

JOSHUA S. SCHOONOVER,

Cancellation No.
92067794 (parent)
Cancellation No.
92069499

Petitioner,
VS.

THE BURTON CORPORATION,

N N N N o o o N N

Registrant.

Oral deposition of MARK WAKELING, held via Zoom,
on Friday, February 12, 2021, commencing at 12:38 p.m.,
before Lisa Bishop, a Registered Professional Reporter,

Registered Merit Reporter, and Notary Public.

CERTIFIED
TRANSCRIPT
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APPEARANCES:
For the Petitioner,

ROBIN PHILLIPS, ESQ.

Phillips Lex
11755 Wilshire Blvd., Suite 1250
Los Angeles, CA 90025

213-340-5324
robin.phillips@phillipslex.com

For the Registrant,

EVAN J. O'BRIEN, ESQ.
Downs Rachlin Martin, PLLC
199 Main Street

Burlington, VT 05401
802-846-8602
eobrien@drm.com

ALSO PRESENT:

Joshua S. Schoonover
Sonya Sibold
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MARK WAKELING, having been duly sworn by the Notary
Public, was examined and testified as follows:
EXAMINATION BY ATTY. PHILLIPS:
Q And for the record, this is Robin Phillips of
Phillips Lex on behalf of Joshua Schoonover.
MR. O'BRIEN: Evan O'Brien of Downs Rachlin
Martin in Burlington, Vermont, on behalf of registrant, the
Burton Corporation, and representing the witness for
purposes of today's proceeding. Joined by me on the line
here is Sonya Sibold who is the general counsel of
registrant.
MR. SCHOONOVER: And Joshua Schoonover,
petitioner.
MR. O'BRIEN: And, Robin, | might have to repeat
this each time, but | would just like to note that | will
reserve objections except as to form.
MR. PHILLIPS: Okay.
MR. O'BRIEN: Thank you.

Q Mr. Wakeling, have you ever testified before?

A | think once a very long time ago, yes.

Q Al right. Well, I'm going to go through some
rules with you so that you know how this is going to work
today.

A All right.

Q I'm going to be asking you questions regarding the
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case between Joshua Schoonover and the Burton Corporation
pending before the Trademark Trial and Appeal Board, okay,
and | will be referring to the Burton Corporation as

Burton, is that all right with you?

A Yes.

Q If you don't understand a question or you don't
hear a question, please just ask me to rephrase or repeat
the question, okay?

A Uh-huh.

Q And the court reporter is taking everything down
that we say, but she can't take down a nod of the head or a

shake of the head, so please speak all of your answers,

okay?

A Okay, yes.

Q If you don't know the answer to a question, please
let me know. I'm not going to ask you to guess or

speculate or anything today, okay?
A Yes.

Q All right. Thanks.  And again, | know it's tough

when you can't nod or shake, it's not natural, but please

speak your answers. And also, because the court reporter

is taking down everything that's said, we can't speak over
one another, so please try to speak your answers to the
guestion after | have asked it and | will do the same for

you.
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Your testimony today is being given under oath as

if you were testifying in a court of law and you have sworn

to tell the truth. Do you understand that?
A Yes.
Q Is there any reason why you cannot give full or

complete testimony today?

A No.

Q If | ask you a question and you give an answer, it
will be assumed that you understood the question and that
your answer is intended to respond to the question. Are
you okay with that?

A Yes.

Q Al right. Now you've been employed at Burton
since September of 2011, correct?

A Yes.

Q And you were the North American sales director for
The Program which was then the company name for Forum,
Special Blend and Foursquare, correct?

A Yes.

Q In August of 2012, you became the sales director
for the United States; is that correct?

A For Burton, yes, | oversaw Burton and Forum,
Foursquare and Special Blend and Anon at the time.

Q So from 2012 through 2018, you oversaw the Forum

brand at Burton, is that fair to say?
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A Yes, yes.
Q Al right. With that, I'm going to upload our
first exhibit for you which I'm putting in the chat room.
(Exhibit No. 5, The House Invoice, marked for
identification.)
Can you see the chat?

A I'm going to pull it up right now.

Yes.
Q If you look in the chat room, do you see an
Exhibit 5?
A Yes.

Q Can you download that and open it and let us know
when you have got that open?

A | have it open now.

Q All right. I'm showing you what's been marked as
Exhibit 5 which is an invoice dated January 7, 2014, which
was also Exhibit 1 to your declaration submitted in this
case and it has Bates numbers BUR_00260 through BUR_00264.
Do you recognize Exhibit 5?

A | do.

Q Can you tell us what Exhibit 5 is?

A This is an invoice to a dealer showing the
products sold, the unit price, the discount offered and the
net price.

Q Okay.  And when was Exhibit 5 created?
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A It was created January 7th of 2014, looks like.

Q Who created it?

A We create it automatically by our SAP system, our
ERP system, so this would be created and this is an
invoice, so this would be sent to the dealer.

Q Who inputs the information into the system such
that the invoice gets generated?

A It can vary. It could have been done via our B2B
system and it could have been -- it most likely was done by
an account manager who put it in.

Q Are you familiar with this particular invoice and
this particular account?

A Yes.

Q What is this invoice for and who are the parties
involved?

A This is for several Forum products. | believe it
was a couple hundred thousand dollars of Forum, Special
Blend and Foursquare products. The parties involved making
the sale would have been myself, the sales rep, and the
buyer at Active Sports.

Q You mentioned Active Sports. Are they known as
The House?

A The House, correct.

Q If | refer to them as The House, you will know

what I'm talking about?
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A Yes.
Q Okay.  Did you conduct a lot of dealings with The

A Yes.

Q What was your role in this particular order?

A My role was approving discounts.

Q So did you have the authority to do that?

A Yes, with -- in conjunction with my finance
partner, but | was the one who set forth the initial deal.

Q So you orchestrated this deal; is that right?

A Yes, along with my sales rep, yes.

Q Okay. Now if you have a look at the first page of
Exhibit 5.

A Yes.

Q Towards the top right-hand corner, in the box
there where it has order and order date, below that, it has
cancelation date, below that, order type, then it has PO
number. Do you see where it says PO number?

A Yes.

Q It says PO number, Forum, underscore, PYCO.
does PYCO stand for?

A Prior year closeout.

Q What is that referring to?

A That refers to product that is prior year or

closeout. This is stuff that is end of season product that

What
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we are selling.
Q And this was in 2014, correct?
A Correct.

Q And all of the products in this invoice, those are
all Forum products, correct?

A Let me double check.

Yes, to the best of my knowledge, these are all
Forum products.

Q And you gave a 40 percent discount here, right?

A Yes.

Q That's a high discount, right?

A Not really. End of season product, it's not a
high discount. End of season, we traditionally would
discount, so this was a year later after we stopped
making -- after this product was initially introduced, so
this is really not a high discount in the big scheme of
things.

Q When did you stop making these Forum products?

A These products were -- this was winter -- winter
'13 products, so they were produced in September of 2012, |
believe was when they were delivered -- the bulk of the
product would be delivered to our warehouse by September of
2012,

Q And when did you stop producing the Forum product

that was sold on this invoice?
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A | wasn't involved with production, so | wouldn't
be able to tell you the exact date that it was stopped
producing.

Q But the reason for the 40 percent discount is that
at this time, Burton was no longer manufacturing these
products, correct?

MR. O'BRIEN: Objection to form. Hold on, Mark,
let me just -- objection to form. Go ahead, please.

A This exact product was not being made at this
point.

Q When you say this exact product, you are referring
to all of the products in the invoice, right?

A Correct, correct, yes, but what | also mean is the
Recon and Bruiser Colorway is not being made any longer, so
that's traditionally why we put something in closeout.

Q And is it typical when Burton is no longer making
a product to give a high discount on sales of that product?

A Yes.

Q So is that why you are saying that the 40 percent
discount is not actually necessarily a high discount?

A Not -- correct, it is not a high discount for
product that is out of season. Prior year means it's a
prior year product.

Q So it's basically not being produced any longer,

correct?
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A Correct, yes.

Q Al right. I'm going to upload another exhibit
for you.

(Exhibit No. 6, The Sound Barrier Invoice, marked for
identification.)
Let me know when you have Exhibit 6 in front of
you.
A Downloading now.
Okay, | have got it in front of me.

Q All right. I'm showing you Exhibit 6 which is
dated November 19 of 2013 which is also Exhibit 2 to your
declaration submitted in this case and it has Bates numbers
BUR_00255 to BUR_00259. Do you recognize Exhibit 67

A | do.

Q Can you tell us what it is?

A This is similar. This is a closeout order of
prior year Program goods.

Q Okay. And is this a closeout order from The Sound
Barrier?

A Yes, itis.

Q So you mentioned that Exhibit 6 closeout order to
The Sound Barrier is similar -- that's similar to the
previous invoice that we looked at in Exhibit 5; is that
correct?

A Yes.
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Q In that they are both closeout sales; is that
correct?

A Correct.

Q And on this invoice in Exhibit 6, if we have a
look at the top right-hand corner at the PO number, it says
Program closeout, correct?

A Yes.

Q Where it says Program closeout, does that refer to
The Program?

A No, this is a PO created by the account.
not created by us. The PO number is created by the
account, so it is referring to the fact that it's Program
product being purchased on closeout.

Q | see. And the products in this invoice, are
those Burton products for the Forum brand?

A I'm not sure what you mean by Burton products --
Burton products for the Forum brand.

Q | didn't say that well. Are these all Forum
products also?

A These are not all Forum products, no.

Q So this invoice is for products, some of which are
Forum products and some of which are not; is that correct?

A Correct.

Q On Exhibit 6, the discount that you gave, is that

70 percent?

This was
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A Yes.

Q You gave that 70 percent discount to all the
products sold in Exhibit 6, correct?

A Yes.

Q So that includes all of the Forum product sold,
correct?

A Correct, yes.

Q Did you play the same role in orchestrating this
deal in Exhibit 67

A Yes.

Q So you put this deal together with The Sound
Barrier?

A Yes, | did.

Q And you gave permission for the 70 percent
discount on the Forum products that were sold in Exhibit 6;
is that correct?

A Yes, | did.

Q Now this is a 70 percent discount. Do you
consider that a high discount?

A | do consider that a high discount.

Q Why was the discount so high on this invoice?

A This is older product.

Q When -- so when did Burton stop making the
products -- the Forum products that were sold in Exhibit 6?

A | wouldn't be able to tell you exactly that.

This
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doesn't -- the invoice does not speak to that, but | do
know that it would -- based on the discounts, it would
traditionally be a year older than the Forum product or,
I'm sorry, the product in Exhibit 1 or Exhibit 5, |
apologize.

Q Okay.  So Exhibit 5 was the previous year's
product; is that correct?

A | wouldn't be able to say specifically that. |
can't see that in here, but --

Q So what | -- go ahead.

A Based on the discounts, the product in Exhibit 6
would have been a year or two -- most likely two years
older than the product in Exhibit 5.

Q Right. I'm just trying to get an idea of the
date. So Exhibit 5 was for a 2014 invoice. This is for a
2013 invoice, so I'm trying to understand on the 2013
invoice, in Exhibit 6, would Burton have stopped making
those goods either in 2011 or 2010, is that what you are
saying, they are either two-years-old or three-years-old?

A Correct, either 20 -- yes, correct.

Q Okay.  Sothere's a direct correlation between the
time when Burton would have stopped producing the product
and the amount of the discount, is that fair to say?

A Correct.

Q The older or the longer in time ago that Burton
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stopped creating the product, the higher the discount would
be; is that correct?

A Correct.

Q Okay. I'm uploading another exhibit for you.

(Exhibit No. 7, The Sound Barrier Invoice, marked for
identification.)
Let me know when you can see that one.

A Okay, | can see it now.

Q All right. So I'm showing you what's been marked
Exhibit 7 which is dated February 26, 2015, and which was
also Exhibit 3 to --

A | apologize, I'm sorry.

Q I'm showing you what's been marked Exhibit 7 which
is dated February 26, 2015, and which was also Exhibit 3 to

your declaration submitted in this case and it has Bates

numbers BUR 00265 through BUR_00267. Do you recognize
Exhibit 7?
A | do.

Q Can you tell us what Exhibit 7 is?

A This is an invoice for an order for The Sound
Barrier for closeout product.

Q Okay.  And The Sound Barrier, that's the same --
that's the same customer as the previous invoice in
Exhibit 6, right?

A It is, yes.

(Q(O) AdvancedONE  (866) 715-7770

LEGAL advancedONE.com




O© 00 ~N O O A W DN P

N I R N N N N S i e e T T S e
o A~ W N B O © 00 N oo 0o M O™ B O

Q Did you play the same role in orchestrating this
deal with The Sound Barrier in Exhibit 7?

A Yes, | did.

Q In Exhibit 7, | notice on the PO number, in the
top right, it says March Swindle. Did | read that
correctly?

A You did, yes.

Q Can you tell us what that refers to, March

Swindle?

A That is created by the dealer. | had nothing to
do with how -- what's created there. That's dealer
created.

Q Okay.  The products in the invoice in Exhibit 7,
those are Forum products; is that correct?

A There's some Forum. There's some other Program
products, so there is Foursquare and Special Blend products
on this invoice.

Q Okay.  And both of those, Forum and Special Blend,
those are both part of The Program at Burton, correct?

A Correct, yes.

Q The discount that was given for this invoice was
83 percent; is that correct?

A Correct.

Q Did you provide that discount?

A | negotiated with the dealer to come to a discount
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that was acceptable by both of us.

Q Now that's a really high discount, would you

agree?
A It is higher than we traditionally give, yes.
Q | mean 83 percent, that's basically a liquidation

discount, is that fair to say?

A It is on the higher side of when we are
discounting products, yes.

Q | mean do you usually give a 83 percent discount
even when you are liquidating goods?

A It all depends.

Q Have you ever given a 83 percent discount before
apart from this?

A Not me personally, but | know that we have given
high discounts before. It all depends on market
conditions.

Q But this is the highest discount you have ever
personally given while at Burton, correct?

A Personally, yes.

Q And you've been at Burton for 10 years now; is
that right?

A Yes.

Q And so can you tell us the reason that you gave
the 83 percent discount on these Forum goods and these

Special Blend goods in Exhibit 77?
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TO PROTECTIVE ORDER

A Yes, the reason why the discount was so high is
because it was a variety of products, broken size runs and
the age of the product.

Q How old were the products being sold in Exhibit 7?

A | don't know -- | can't tell you the exact date
years, it was a blend, but it could have been anything from
winter of '13, so products delivered September of 2012 and
earlier prior to that.

Q So these were all products that had been
manufactured prior to 2013; is that correct?

A Correct.

Q Were there any Forum products that were
manufactured after 2013?

A Yes, there was a product we made for s

that | believe was in my deposition or my -- yeah, my

testimony.

Q Right. You are talking about in 2018; is that
right?

A Correct.

Q Okay. We will talk about that in a little bit,
but I'm asking in between the years 2013 and 2018, was
there any Forum product manufactured in that time?
A Not that | know of, no.
Q Sorry, just one second here. My technology is

giving me issues on my end, so | will just ask you to be a
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little bit patient.
Okay.  Now after this invoice in Exhibit 7, did

you do any other deals regarding Forum products prior to
the deal that you mentioned in 2018 with ?

A Yes, we had several discussions, one noted in my
testimony where we spoke with I i 2016
about a potential license deal, but we had several other
conversations about it with I

Q Okay. But I'm not asking about conversations.
I'm just asking were there any other sales that you
actually made in between this invoice from 2015 and the

subsequent deal with | B

A Not that | know of, no.

Q Okay. Let's talk about the 2018 deal with B
I that you mentioned. Was that in March of 2018?
A | believe so, yes.

Q And did you reach out to a gentleman by the name
of HIINIINENEGEE

A Yes, | did.

Q And you reached out to him to discuss a potential
deal for 100 Forum snowboards; is that correct?

A Yes.

Q When -- when did you first reach out to him for
that deal?

A | don't know the exact date, but it would have
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been around that time.

Q Around March of 2018?

A Around that, yes.

Q That was going to be for Forum boards sold at
their full price, correct?

A I'm not sure of the exact price. Yes, there was
discussion around price. The discussion was -- yes, we
always would suggest that they sell at full price.

Q | mean this was not going to be one of these deals
like we had in Exhibit 6 or Exhibit 7 where there was a
heavy discount of 70 percent to 83 percent, correct?

A There's two different conversations. The
conversation -- the prior ones are about prior year
closeout, product we had on hand. This would be about
making product.

Q Right. So you were actually going to produce new

snowboards in 20187

A Yes.
Q 100 new snowhoards for I coect?
A Yes.

MR. O'BRIEN: Mark, Mark, please wait for Mr.
Phillips to finish. You just interrupted him a couple
times there. Sorry.
THE WITNESS: Thank you.
Q Okay.  And you mentioned that -- so the 100
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REDACTED MATERIAL

DESIGNATED CONFIDENTIAL-AEO
BY THE BURTON CORP. PURSUANT

TO PROTECTIVE ORDER

snowboards that you were going to produce for inG
2018, those were, as you said, going to be sold at full
price or normal price, is that fair to say?

A Yes.

Q  Youalso mentioned that I C o do

a deal with Burton back in 2016, correct?

A Yes.

Q But that deal didn't go through; is that correct?

A Correct.

Q  In2018, you reached out to I o
wanted to now start doing deals again with the Forum brand,
correct?

A Yes.

Q Why was it important to revive the Forum brand in
2018, but not so important in 20167

A | always looked at Forum as a tool that | had to
help gain sales, so in 2018, we needed sales. In 2016, the
deal didn't make sense for the sales that we were going to
gain for it.

Q And that's normal business strategy, right, you
want to reduce sales when it makes sense and not when you
have -- and not when there is no business profit, right?

A Yes.

Q  Now this business deal with I

100 Forum boards, was that a large deal for Burton?
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A No, relatively small.

Q So what was it that caused Burton to go through
with that deal?

A | was looking for additional sales and looking for
longer term opportunity.

Q So you were hoping I C perhaps buy
more goods in the future, right?

A Yes.

Q And why was it important in 2018 for that to
happen?

A | don't remember the exact situation, but | assume
that | needed sales to hit my target at that point.

Q And were these sales that you just didn't need in
20167

A In 2016 -- in 2016, the deal didn't make sense.

Q No, but | mean from the way that you explained it,
what | understood is that this was basically a less needed
deal, you were selling in 2018 100 Forum boards to N
. which wasn't a big deal, but you wanted to do it
because you were hoping there would be more deals in the
future, right?

A Correct, yes, and a leverage -- it's a leverage
tool to get to sell more Burton products at the same time.

Q Right, but you could have done the same thing in

2016 when you sold also a smaller amount of --
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(inaudible) -- but Burton didn't do that in 2016, correct?

A Correct.

Q So what I'm asking you is what was the reason that
it was okay to have this last deal for you and for Burton |
guess in 2018, but in 2016, it wasn't as important?

A They were two totally different agreements.

Q Okay.  Now did you ever know Jake Burton

personally?
A | did, yes.
Q Did you speak to him?
A Yes.
Q Many times?
A | would say it depends. Several times a year.

Q Oh, really? Did you report directly to him or did
you just know him on a personal basis?

A Jake was just very friendly with people that
worked for him and he would stop by my office several times
a year and just ask me how business was going or -- | had
several opportunities to have dinner with him.

Q Oh, wow.  So would you say you knew him fairly
well when he was the CEO of Burton?

A Yes, | guess, yes, from a business perspective,
yes, | would say | knew him pretty well.

Q Jake Burton, he was CEO in 2012, correct?

A Yes.
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Q And do you remember when he began his tenure as
CEO?
A | don't recall the exact date. It was around the
time that | started there, so | was pretty new at that
point.
Q You started in 2011, right?
A Correct.
Q So as long as you were at Burton, Jake Burton was
the CEQ, is that fair to say?
A No, no, he was CEO and then he was followed by --
there's been several CEOs since Jake.
Q When did Jake Burton stop being the CEO?
A | don't remember that exact date. It would have
been 2013, 2014, around there, but | don't recall that
exact date.
Q Can you see in your chat an Exhibit 3?
A Exhibit 3, the one you already sent me or a new
one?
Q No, no, no. So in your chat, before the exhibits
that | uploaded that you already downloaded, there may have
been some exhibits already there. Do you see those or not
or do you only see the ones since you joined?
A No.
Q Okay. Just a second. | want to see if it will

let me re-upload this.
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Do you see an Exhibit 3 now in your chat?

A Yes.
Q Al right. Can you open that exhibit for me?
A Yes.
Q I'm showing you what's previously been marked as

Exhibit 3 which is a press release issued by Burton on
October 23, 2012, and it has Bates numbers BUR_00001
through BUR_00005. Do you recognize Exhibit 3?
A Yes, | mean yes, | recognize the press release. |
don't know that -- yes, | remember when this was sent out,
yes.
Q All right. I'm going to refer you to the third
paragraph and the first sentence there. Do you see it says
also part of today's restructure, Burton announced it will

transition out of its Program brands, Foursquare, Forum and

Special Blend. Do you see that?
A | do.
Q Did | read that correctly?
A Yep.

Q Did Burton in fact transition out of The Program
brands beginning in 2012?

A No.

Q Okay.  Now you said you remembered this press
release. What was it about this press release that causes

you to remember it?
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A Well, | remember exactly where | was when it came
out.
Q Where were you?

A | was sitting in a conference room in Salt Lake

City presenting to a buying group. | knew this was coming

out and | knew this would have a large impact on a lot of
people.

Q Why was that?

A There would be people that would be -- that were
going to be let go because of this.

Q Why were people going to be let go?

A Well, we weren't going -- for the time being, we
weren't going to be making Forum, Foursquare, Special Blend
or Analog. There would be changes in Analog and changes in
a few other brands.

Q So when was Burton going to stop making Forum
products?

A As a part of this, they were going to -- for the
time, they were going to stop making it in every product
that was finished at that point, so there was what we call
winter '12 which had been delivered into dealers and we
were creating samples at that point for winter '13.

Q Okay. Let me take you back to Exhibit 3 for a
moment, the same paragraph, paragraph three, the last

sentence, it says the company will exit out of The Program
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brands in winter 2014. Did | read that correctly?

A Correct.

Q So did that mean that Burton stopped producing
Forum products as of winter 20137

A At that point, they had stopped producing
products, yes.

Q At the time of the press release?

A Yes, there may have been a few products still
being produced as samples, but yes, for commercial product
to be sold to customers, we were not making products at
that point.

Q So commercial production of Forum products ceased
by October of 2012; is that correct?

A | believe so, yes.

Q When did commercial production of Forum products
cease until?

A I'm sorry?

Q You said that Burton stopped making Forum products
by the time of the October, 2012, press release, but I'm
asking you until what time did Burton continue not
producing Forum products for?

A Until 2018, | believe.

Q Until 2018. So no Forum products were produced by
Burton commercially from at least October, 2012, through
2018; is that correct?
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A Correct, yeah.

Q One moment.

All right. If you will follow me back to Exhibit
3 for a moment and go to page four which has a Bates number
ending in 004 in the bottom right-hand corner, let me know
when you're at that page.

A Yes.

Q And if look at that page, about midway through the
page, it's got in bold there, it says The Program,

Foursquare, Forum, Special Blend. Do you see that?

A Yes.

Q Those were | think the three products you
mentioned that were -- (inaudible.)

THE REPORTER: [I'm sorry, can you repeat that?
MR. PHILLIPS: Sure.

Q The three brands there next to The Program that
are listed, Foursquare, Forum and Special Blend, those were
three of the brands that fell under The Program at Burton,
correct?

A Just those three brands, correct.

Q So at Burton, when you said The Program, that was
a collective term for Foursquare, Forum and Special Blend;

Is that right?
A Correct.

Q Okay. Look lower down underneath where it says
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The Program, it's got a heading that says Key Facts. Do
you see that?

A Yes.

Q And if we look at the second bullet point, it says
that even under Burton's wing, after eight years, the
businesses have failed to be viable. Consequently, Burton
has realized it's time to exit out of them in order to
better focus and invest in the Burton brand. Did | read
that correctly?

A Yes.

Q And then the following bullet point says
therefore, Burton will be transitioning out of Foursquare,
Forum and Special Blend globally after this season. Did |
read that correctly?

A Yes.

Q Is that why Burton didn't produce any Forum
products from October of 2012 until 2018?

A Yes, we weren't producing until the deal -- the
time was right.

Q To start producing again?

A To start producing again, correct, yes.
Q And that time was right in 2018; is that right?
A Yes.
Q All right. Let me put another exhibit in the
chat. I'm putting up Exhibit 4. Let me know when you can
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see that.
A It's downloading now.
Okay, | have that open.

Q All right. I'm showing you what's been marked as
Exhibit 4 which is a 16-page article from Adventure Sports
Network dated October 23, 2012, the same day of the press
release. Have you seen this Adventure Sports Network
article before?

A | don't know that | have seen this exact article,
no.

Q Okay. Do you see on the first page where it has
the date October 23, 2012?

A Yes.

Q That was the same day as the press release that we
just talked about, right?

A October, yes, yes, correct.

Q When | say the press release, I'm referring to
Exhibit 3 there which we had just been looking at.

A Yes.

Q Now if you look further down on page one, just
below the graphic, is says in a companywide meeting this
morning, Jake Burton announced a sweeping realignment of
the company's brand and corporate structure including
transitioning out of The Program brands, Foursquare, Forum

and Special Blend after this winter. Did | read that
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correctly?

A Correct, yes.

Q So did Burton in fact transition out of all of
those brands, Foursquare, Forum and Special Blend, it
wasn't just the Forum brand; is that correct?

A At that point, we stopped producing and selling
those products for the time being, yes.

Q When you say those products, you are referring to
Foursquare products, Forum products and Special Blend
products; is that correct?

A Correct, yes.

Q If you have a look a little bit further down at
the next paragraph, the last sentence on that page, on page
one of Exhibit 4, it says we caught up with Burton after
the meeting to learn more about the impacts and goals of
this difficult decision. Did | read that right?

A Yes.

Q You had mentioned that a number of people
essentially lost their jobs as a result of this, right?

A Yes.

Q And that's because there was going to be no
manufacturing and no sales of all of The Program products,
right?

MR. O'BRIEN: Obijection to form.

A Correct.
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Q Let me take you to the fourth page of Exhibit 4.
I'm taking you to the bottom of that page just below the
graphic. In the bold text, it says as far as The Program
brands, the release says you are transitioning out of them.
What does that mean, are you planning on selling them or
are you putting those to bed? Did | read that correctly?

A Correct.

Q And then it gives Jake Burton's answer where he
says we will probably, to use your words, put them to bed.
| don't see us selling them. | think we will retain the
trademarks should anything ever develop in the future.
| read that correctly?

A Correct.

Q And was that in fact Jake Burton's position at the
time?

A That was the position | discussed with him at the
time.

Q So you actually talked to him about this press
release?

A Yes, not this exact press release, but | believe
we -- | can't say for certain we had a conversation about
it, but | had several conversations with people in the
building and that was -- that was the opinion, that we
would keep the trademarks should anything ever develop in

the future.

Did
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Q Okay. But you were going to stop production and

sales, correct?

MR. O'BRIEN: Obijection to form. Mark, wait for

me to object, okay?

Q Just to be clear, I'm saying Burton was going to
stop production and sales of Forum products at that point,
correct?

MR. O'BRIEN: Obijection to form.
Q You can answer, it's okay.
A Will you please state the question again?
MR. PHILLIPS: Lisa, would you be so kind as to
read that back one more time, please?
(Reporter read requested material.)
MR. O'BRIEN: Objection to form.

Q So your lawyer is objecting because | didn't give
a timeframe, so I'm saying in October of 2012, at that
time, Burton was going to stop producing and selling Forum
products, correct?

A For the time being, yes.

Q Okay.  You mentioned that you may not have spoken
to Jake Burton about this specific statement that he made
in Exhibit 4, but the press release in Exhibit 3 that we
looked at just previously that you remembered well, did you
speak to him about that press release?

A No.
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Q Okay.  So what efforts did Burton make to retain
the trademark over the Forum brand?

MR. O'BRIEN: Obijection to form.

Q Do you know if Burton made any efforts to retain
the trademark?

MR. O'BRIEN: Obijection to form. Calls for a
legal conclusion.

Q You can go ahead and answer.

A I'm supposed to answer? So the one thing | do
know is that several people -- brands tried to purchase the
trademarks from us and we did not purchase them -- we did
not -- we did not agree to sell them at that point.

Q | see. But as far as you know, those were the
only -- the only business efforts made regarding the Forum
brand, correct?

MR. O'BRIEN: Object to form. Go ahead. If you
understand, you can answer. | just need to object, Mark.

A Okay. In 2016, | was personally involved with a
licensing deal with B hat's - that's what | do
know.

Q Okay.  But apart from that, there were no other
efforts made to do business regarding the Forum brand at
least, correct?

A Not that | was personally involved in.

MR. O'BRIEN: Objection to form. Go ahead, Mark.
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A Not that | was personally involved with, no.

MR. PHILLIPS: Let's take a five-minute break at
this point. Let's come back at 10:35 my time. | guess
that's 1:35 your time.

(A short break was taken.)

MR. PHILLIPS: All right. At this point in time,
| don't really have any more questions for Mr. Wakeling.
Anything from you, Evan?

MR. O'BRIEN: Yeah.

EXAMINATION BY ATTY. O'BRIEN:
Q Mark, can | ask you just a couple of very brief
questions and then we will have you out of here?
A Yes.
Q Mark, did Burton sell Forum products to a dealer
in 2013?
A Yes.

Q Did Burton sell Forum products to a dealer in

A Yes.

Q Did Burton sell Forum products to a dealer in

A Yes.
MR. O'BRIEN:  That'sit. Thank you.
Robin, anything else?
MR. PHILLIPS: Yeah, just some brief follow-up on
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that.
EXAMINATION BY ATTY. PHILLIPS:

Q Those sales that you just referenced,

Mr. Wakeling, in 2013, 2014 and 2015, those sales of Forum
products were the sales we discussed in the invoices,
right, in Exhibits 5, 6 and 7; is that correct?

A Some, yes. | believe in 2013, 2014, there
probably were more sales than just those, but yes, those --
those sales were part -- the sales in the exhibits were
part of our sales in 2013, 2014, 2015.

Q Right. But those were, as you mentioned, sales of
old product which had been produced prior to Burton ceasing
production in 2012, correct?

A Yes.

Q So the sales that occurred in 2013, 2014 and 2015,
any sales of Forum product at that time could only have
been for sales of product that had been produced prior to
2012, correct?

A Correct, yes.

MR. PHILLIPS: Nothing further.
MR. O'BRIEN:  Just two small points of
re-redirect based on that, Robin.
MR. PHILLIPS: Sure.
EXAMINATION BY ATTY. O'BRIEN:

Q Mark, so I think you just now in the recross by
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Mr. Phillips, | believe you said that there were -- excuse
me -- Exhibits 5, 6 and 7 reflected some of the sales of
Forum products in those years, i.e., 2013, '14, '15; is
that correct?

A | believe so, yes.

Q So to the best of your recollection, might there
have been other sales of Forum products in the years 2013,
'14 or '15 besides what is reflected in Exhibits 5, 6 and
7?

A Definitely, yes.

Q And one other point | wanted to just clarify for
the record, | think the last question that you just
answered for Mr. Phillips was that the products that were
sold -- Forum products that were sold that is in the years
2013, '14 and '15 were produced prior to 2012, was that how

you heard the question?

A Yes, | did, so | guess that's incorrect. It was
produced in 2012.
Q Okay. | wanted to clarify. Could the product

have been produced in 2012?

A Correct, yes.

Q Just not necessarily in 2012; is that --
A Yes.

Q -- correct?

A

Yes, correct.
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MR. O'BRIEN: Okay.  Thank you. That's all |
have, Robin.
MR. PHILLIPS: Okay.  So then let me reclarify
now.
EXAMINATION BY ATTY. PHILLIPS:
Q So for any sales of Forum products that occurred
in 2013, 2014 or 2015, those would have been for sales of
products that were produced in the year 2012 or earlier,
correct?
A Correct, yes.

Q Because no Forum products were made after 2013,

correct?
A Until 2018.
Q Right. So because there were no Forum products

produced between 2013 and 2018, any sales in the period
2013 to 2018 could only have been for Forum products
produced in 2012 or prior to 2012, correct?
A Correct, yes.

MR. PHILLIPS: Nothing further,

MR. O'BRIEN: Okay. I will let you go, Mark.
Thank you so much.

(Time noted: 1:54 P.M.)
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CERTIFICATE

[, Lisa S. Bishop, RPR, RMR, a Notary Public,
hereby certify that the within-named deponent was sworn to
testify the truth, the whole truth, and nothing but the
truth, in the aforementioned cause of action.

| further certify that this deposition was
stenographically reported by me and later reduced to print
through Computer-Aided Transcription, and the foregoing is
a full and true record of the testimony given by the
deponent.

| further certify that | am a disinterested
person in the event or outcome of the above-named cause of
action.

IN WITNESS WHEREOF, | subscribe my hand
this 25th day of February, 2021.

AeaaiS Brop

Lisa S. Bishop, RPR, RMR, Notary Public

My Commission Expires: January 27, 2023
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WITNESS CERTIFICATION

| hereby certify that | have read the foregoing
transcript of my deposition testimony, and that my answers
to the questions propounded, with the attached corrections

or changes, if any, are true and correct.

DATE: MARK WAKELING:

PRINTED NAME:

SCHOONOVER
VS.
THE BURTON CORPORATION
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Errata Sheet

NAME OF CASE: SCHOONOVER vs THE BURTON CORPORATION
DATE OF DEPOSITION: 02/12/2021
NAME OF WITNESS: MARK WAKELING
Reason Codes:
1. To clarify the record.
2. To conform to the facts.

3. To correct transcription errors.

Page Line Reason
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Page Line Reason
From to
Page Line Reason
From to
Page Line Reason
From to
Page Line Reason
From to
Page Line Reason
From to
Page Line Reason
From to
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Burton Realigns its Family of Brands for Long-Term Success

BURLINGTON, VT (October 23, 2012) Burton Snowboards today announced that its
senior management team has elected to alter the structure of Burton owned brands to
better position the company, its retail partners and stakeholders for the future. The
current family of brands includes Analog, Gravis, RED, anon, Foursquare, Forum,
Special Blend and Channel Islands. During a company-wide meeting today at its
headquarters in Vermont, Burton Founder and CEO Jake Burton explained the new
structure and how it will allow Burton to focus on what it does best: make and support
products that set the bar for snowboarding development and further progress the sport
and lifestyle.

Specifically, Burton announced the following changes to its structure and subsidiaries.
Over the next year, Analog will return to its roots of being a pure snowboarding brand
based at its original home in Burlington, Vermont. Analog has a deep heritage in
snowboarding from the day when Greg Dacyshyn (Burton Chief Creative Officer) and the
late Jeffy Anderson (Team Rider) gave birth to the brand in Burlington, and as such, will
revert back to being a winter-only brand. Burton’s Gravis brand will ultimately move its
headquarters to Tokyo, Japan and moving forward will be solely distributed in Asian
markets selling lifestyle shoes and bags. Gravis was established in 1998 as the
company's first independent lifestyle brand, and since then, Asia has been by far its
most successful region. As a result, Gravis will now focus purely on this market and
opportunity. Further, in a move that Burton has been planning for several years, the
company will also start developing protective headwear under the anon brand name.
Burton will continue to offer its RED helmets on a limited basis, but the bulk of helmet
and optics product lines will be combined under the anon brand, which has become
synonymous with quality riding accessories.

Also part of today's restructure, Burton announced it will transition out of its Program
brands (Foursquare, Forum and Special Blend), which were purchased in 2004 with the
intent to keep snowboard companies in the hands of snowboarders. Burton has
supported these brands for eight years and will continue to support them over the next
year through warranty service, dealer support, marketing and inventory. The company
will exit out of The Program brands in winter 2014, in order to better focus on and invest
in Burton.

Finally, Channel Islands, which was acquired by Burton in 2006, will be unaffected by
this brand realignment and will continue to design, develop and manufacture best-in-
class surf hardgoods products in Carpinteria, California.

In addressing all of these changes, Jake Burton had this to say: “Burton has experienced
several years of income growth since the recession and paid out bonuses to employees
over the last two years,” said Jake. “That said, the economy has a voice of its own that
we all have to listen to, and the message is clear: do what you do best and focus purely
on it. In our case, that means to narrow our focus to the sport and lifestyle that got us
here — snowboarding. We will continue to support Channel Islands in its endeavor to
make the best surfboards in the world and Gravis in its new home in Japan, but when
you walk through the front door here in Burlington, Vermont, it will be all snowboarding
and snowboarding lifestyle all the time — driven by the Burton, Analog and anon brands.”
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